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DAVID A. KOTNIK, ESQ.

ONE PARK CIRCLE « WESTFIELD CENTER, OHIO 44251
330.887.6351 e davidkotnik@westfieldgrp.com

EXPERIENCE
Westfield Group Westfield Center, Ohio
Bond Claims Counsel May 2009 to Present
* Analyze and resolve contract surety bond claims, while maximizing recovery through indemnity andfor contract
proceeds.

* Manage legal activity related to disputed claims, principal defaults and subrogation efforts.
*  Serve as the surety's representative at trials, arbitrations, mediations and mandatory settlement conferences.
* Secure completion contractors upon principal default and monitor both principal and completion contractor

performance.
Frantz Ward LLP Cleveland, Ohio
Litigation Attorney, Construction May 2007 to May 2009

* Concentration in litigation of construction disputes, including prosecuting contractor claims against owners (public
and private sector) and subcontractors, defending contractors against owner and subcontractor elaims, and defending
contractors against tort-based claims {including employer intentional torts).

«  First-chaired arbitraticns before the American Arbitration Association.

*  Research and analyze legal issues and draft related memoranda, pleadings, motions and briefs.

»  Conduct all aspects of diseovery, including depositions.

Roetzel & Andress, L.P.A. Cleveland, Ohio
Litigation Attorney, Construction/Real Estate June 2005 to May 2007
»  Concentration in litigation of construction, real estate and commercial disputes.

" »  Researched and analyzed legal issues and drafted related memoranda, pleadings, motions and briefs.
= Conducted all aspects of discovery, including depositions.
* Reviewed and drafted owner/contractor agreements and contractor/subcontractor agreements.

Joseph W. Diemert, Jr. & Associates Co., L.P.A. Cleveland, Ohio

Law Clerk, General Practice January 2005 to June 2005
*  Researched and analyzed municipal law issues and drafted related memoranda, pleadings, motions and briefs,
*  Conducted client interviews and assisted in preparing clients for court appearances.

Contract Operations Planning, LLC Cleveland, Ohio

Claim Analyst, Contract Surety Bond Division January 1999 to December 2003

*  Analyzed and resolved contract surety bond claims, while maximizing recovery through indemnity and/or contract
proceeds,

* Managed legal activity related to disputed claims, principal defaults and subrogation efforts.

» Served as the surety's representative at trials, arbitrations, mediations and mandatory settlement conferences.

*  Secured completion contractors upon principal default and monitored both principal and completion contractor
performance,

*  Performed legal research and maintained state and federal statutory compilations related to surety bond claims.

*  Responsible for the administration of a loss portfolio transfer, including the management of all claim activity and
preparation of Large Loss Reports for the surety and its reinsurers.

EDUCATION
J.D., December 2004
Cleveland-Marshall College of Law, Cleveland State University, Cleveland, Ohio
*  Member — Ohie State Bar Association, Cleveland Bar Association, Commereial Law League of America
= Dean’s List

B.S., Production & Operations Management/international Business, December 1992
The Ohio State University, Columbus, Ohio
= Member ~ American Preduction & Inventory Control Society

ASSOCIATIONS

Member — American Bar Association, Ohio State Bar Association, Cleveland Metropolitan Bar Association,
American Institute of Constructors



Westfield Insurance Company
Westfield Center, Ohio 44251-5001

Bond No.

AlA Document A312

Performance Bond

Any singular reference to Contractor, Surety, Owner or other party shall be considered plural where applicable,

CONTRACTOR (Name and Address):

OWNER (Name and Address):

CONSTRUCTION CONTRACT
Cate:
Amount:
Description {Name and Location);

BCND
Date (Not earfier than Construction Contract Date):
Amount:
Modifications to this Bond:

CONTRACTOR AS PRINCIPAL
Company:

{Corporate Seal)

Signature:

Name and Title:

{Any additional signatures appear on page 3)

SURETY (Name and Principa!l Place of Business):
Westfield Insurance Company

1 Park Circle PO Box 5001 Westfield Center, Ohlo 44251-5001

[ see Page 3

[.] None

SURETY
Company: Westfleld Insurance Company
{Corporate Seal)

Signature:

Name and Title:

(FOR INFORMATION ONLY ~ Name, Address and Tefephone)
AGENT or BROKER:

Owner's Representative (Architect, Engineer or other party}:
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1 The Contractor and the Surety, jointly and severally,
bind themselves, their heirs, executors, administrators,
successors and assigns to the Qwner for the performance
of the Construction Contract, which is incorporated herein
by reference.
2 If the Centractor perdforms the Construction Contract,
the Surety and the Contracior shall have no obligation
under this Boend, excepl to participate in conferences as
provided in Subparagraph 3.1,
3 If there is no Owner Default, the Surety’s obtigation
under this Bond shall arise after:
3.1 The Qwner has nctified the Contractor and the
Surety at its address described in Paragraph 10 below
that the Owner is considering declaring a Contractor
Default and has requested and altempted to arrange a
conference with the Contracter and the Surety o be
held not later than fifteen days after receip! of such
notice to discuss methods of performing the
Construction Contract. [f the Owner, the Contractor and
the Surety agree, the Coniractor shall be allowed &
reasonabile time fo perform the Construction Contract,
bul such an agreement shall not waive the Owner's
right, if any, subsequently to declare a Contracter
Default; and
3.2 The Owner has declared a Contractor Default and
formally terminated the Contractor's right to complete
the contract. Such Contracior Default shall not be
declared earfier than twenty days after the Contractor
and fhe Surety have received notice as provided in
Subparagraph 3.1; and
3.3 The Owner has agreed fo pay the Balance of the
Contract Price to the Surety in accordance with the
terms of the Construction Contract or 1o a contractor
sefected to perform the Construction Confract in
accordance with the terms of the contract with the
Owner.
4 When the Owner has satisfied the conditions of
Paragraph 3, the Surety shall promptly and at the Surety's
expense take one of the following actions:
4.1 Arrange for the Contractor, with consent of the
Owner, to perform and complete the Construction
Coniract; or
4.2 Undertake to perform and compiete the
Construction Contract itself, through its agents or
through independent contractors; or
4.3 Obfain hids or negotiated proposals from qualified
contractors acceptable to the Owner for a contract for
performance and completion of the Construction
Contract, arrange for a contract to be prepared for
execution by the Owner and the contractor selected
with the Owner's concurrence, to be secured with
performance and payment bonds executed by a
qualified surety equivalent to the bonds issued on the
Construction Contract, and pay to the Owner the
amount of damages es described in Paragraph 6 in
excess of the Balance of the Contract Price incurred by
the Owner resulting from the Contractor's defauit; or
4.4 Waive its right to perform and complate, arrange
for completion, or obtain a new contractor and with
reasonable promptness under the circumstances:
4 After investigation, determine the amount for
which it may be liable {0 the Cwner and, as

soon as practicable afier the amount is
determined, tender payment therefor to the
Qwner, or
.2 Deny liability in whole or in part and notify the
Owner citing reasons therefor. )
5 If the Surety does not proceed as provided in
Paragraph 4 with reasonable prometness, the Surety shall
be deemed to be in default on this Bond fifteen days after
receipt of an additicnal written notice from the Owner to the
Surety demanding that the Surety perform its obligations
under this Bond, and the Owner shall be enfitled to enforce
any remedy available to the Owner. |f the Surety proceeds
as provided in Subparagraph 4.4, and the Owner refusqs
the payment tendered or the Surety has denied liability, in
whole or in part, without further notice the Owner shall be
entitled to enforce any remedy available to the Owner,
6 After the Owner has terminated the Contractor's right
fo complete the Construction Contract, and if the Surety
elecls to act under Subparagraph 4.1, 4.2, or 4.3 above,
then the responsibiliies of the Surety to the Owner shall
not be greater than those of the Contracior under the
Construction Contract, and the responsibilities of the
Owner to the Surety shall not be greater than those of the
Owner under the Construction Condract. To the fimit of the
amount of this Bond, but subject to commitment by the
OCwner of the Balance of the Contract Price to mitigatien of
costs and damages on the Construction Contract, the
Surety is obligated without duplication for:
6.1 The responsibilities of the Contractor for correction
of defective work and completion of the Construction
Contract;
6.2 Additional iegal, design professional and delay
cosis resulting from the Contractor's Defauit, and
resulting fram the actions or failure to act of the Surety
under Paragraph 4; and
6.3 Liguidated damages, or ¥ no liguidated damages
are specified in the Construction Contract, actual
damages caused by delayed performance or
nonperfermance of the Contractor.
7 The Surety shail not be fiable to the Owner or others
for obligations of the Contractor that are unrelated to the
Construction Contract, and the Batance of the Contract
Price shall not be reduced or set off on account of any such
unrelated obligations, No right of action shall accrue on
this Bond to any person or entity other than the Owner or
its heirs, executors, administrators or successors.
8 The Surety hereby waives notice of any change,
including changes of time, to the Construction Contract or
to related subcontracts, purchase orders and other
obligations.
9 Any proceeding, lsgal or equitable, under this Bond
may be instituted in any count of competent jurisdiction in
the location in which the work or part of the work is located
and shall be insfituted within two years after Contractor
Defauit or within two years after the Contractor ceased
working or within two years after the Surety refuses or fails
to perform its obligations under this Bond, whichever
occurs first. If the provisions of this Paragraph are void or
prohibited by law, the minimum period of limitation
available to sureties as a defense in the jurisdiction of the
suit shall be applicable.
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10 Notice to the Surely, the Owner or the Contractor shall
be mailed or delivered to ihe address shown on the
signature page.
11 When this Bong has been furnished to comply with a
statutory or other legal reguirement in the location where
the construction was to be performed, any provision in this
Bond conflicting with said statutory or legal requirement
shall be deemed delsted herefrom and provisions
conforming to such statutory or other legal requirement
shall be deemed incorporated herein. The intent is that this
Bond shall be consirued as a statutory bond and not as a
common law bond.
12 DEFINITIONS
121 Balance of the Contract Price: The total amount
payable by the Owner to the Contraclor under the
Construction Contract afier all proper adjustments
have been made, including allowance to the
Contractor of any amounts received or to be received

MODIFICATIONS TO THIS BOND ARE AS FOLLOWS:

by the Owner in settterment of insurance or other
claims for damages to which the Contractor is entitled,
reduced by all valid and proper payments made to or
on behalf of the Contractor under the Construction
Contract.

12.2 Conslruction Contract: The agreement between
the Owner and the Contracior identified on the
signature page, including all Contract Documents and
changes thereto.

12.3 Contractor Default: Failure of the Contractor,
which has neither been remedied nor waived, to
perform or otherwise to comply with the terms of the
Construction Contract.

12.4 Owner Default; Failure of the Owner, which has
neither been remedied nor waived, to pay the
Contractor as required by the Construction Contract or
to perform and complete or comply with the other
terms thereof.

(Space is provided below for additional signatures of added parties, other than those appearing on the cover page.)

CONTRACTOR AS PRINCIPAL

Company:

(Corporate Seal}

Signature:

Name and Title:
Address:

SURETY

Company.
(Corporate Seal}
Signature:

Name and Title:
Address
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of 3 orginals

‘PERFORWIANCE BOND

Any singular reference 1o Contractor, Surety, Owner, or other party shall be considered plural where applicable.

CONTRACTOR (Namo and Address): SURETY o
(Name, and Address of Principal Place of Business):

OWNER (Name and Address):

CONTRACT
Effective Date of Agreement;

BOND
Bond Number:

Surety and Contractor, intending to be legally bound hereby, subject to the terms printed on reverse side fhereof, do
each cause this Performance Bond to be duly executed by an authorized officer, agent, or representative,

CONTRACTOR AS PRINCIPAL SURETY
o {Seal) . N (Seal)
Centractor's Name and Corporate Seal Surety’s Name and Corporate Seal
By By:
Signature _ Siunature (Attach Power of Attorey)
Print Name Pmnﬁ Nsme .
Tille Title
Aftest: Altest
Signature Signature
Tille Tille

CWNER APPROVAL

Note: Provide execution by additiona! parties, such as joint venturers, If nacess~ -

0417100

2 Sided Original

N



Conlractor and Surety, jolntly and severally, bind themselves, their
helrs, executers, administrators, suecessors, and assigns 1o Owner for
'.?ura performance of the Coniract, which 8 incomorated herein by
releranca,

i, If Conbractor performs the Cordradd, Surety and Contractor have
no chligalion under this Bond, excep! lo participale In conferences as
provided in Paragraph 2.1,

2, Ilthere I3 no Dwner Defaull, Sufety’s obligation under this Bond
shall ariss aftar,

28

2

23

Dwner has nolifisd  Coniraclor and Suraty, at the
aguresses descibed in Paragraph § below, (nat Owner is
conskdering declaring @ Conltragler Defautt and has
requesied an! attampled to amange & conferance vith
Confractor and Surety 1o ba held nol later than 55 days
after recelpt of such nolice o discuss methods of
performing the Contract if Owner, Contraciar, and Suraty
agres, Contractor shall bo aliowed a regeonable time W
petform the Contract, but such an sgreemen! shalt ast
walve Ownar's fight, ¥ any, subsequently to declare &
Contrector Defsull; and
Owner has declered @ Confrector Defaull and formally
lerminated Contractor's right to complste the Contract,
Sueh Contracter Default shall not be declared earttar than
20 days after Contractor and Surely have received nolive
a5 pravided In Paragraph 2.1; and
Owner has agreed to pay the Balance of the Contract
Prica fo:

1. Surely In Becordancs with the tame of ths Contraet; or

2. Another contractor seletied pursuant to Paragraph 3.3

{0 perform the Contract

3. Wnen Owner hea satistied the conditions of Paragraph 2, Suraty
shall promptly, and at Susely™s expense, take ons of the foliowing

srfiong:
Ll
12
13

34

Arrange for Contracior, wilh consent of Owner, o perfom
arif compdota the Contract, or
Underake to perform and complete the Conlract Nsall,
Ihreugh 8 apents or through independent contratiorns; or
Obtgln blds or negotieted proposels from  qualified
coniraciors acceptable o Ownar for 2 conlract for
performance and complation of the Contradd, arange for a
toniraci to ba preparad for executlon by Owner and
contractor selected with Owner's concurrence, 10 be
securnd with perfarmanca and payment bonds axecited
by 8 quaifled suraty equivalent to the bonds isswed on the
Conlract, snd pay to Cwner ths amount of damages as
described in Paragraph 8 In excess of the Balance of the
Contrct Price Incumad by Cwner resuiing from
Genlector Defawt; or
Walve s right to perform and complate, amange for
tomplotion, o oblaln a new contratior, and with
ressonuble prompiness under the clcumstances:

1. Afler Investigation, datermine {he amount for which #

may be liabia to Owner and, B sown ee precticable afler the

pmount ls daterminad, tender payment therefor to Owner, o

2. Dany lablity In whols or in part ang nollfy Owher citing

reasonis herafor,

4. I Surely does nut proceed as provided in Paragreph 3 with
reasonable prompiness, Surety shall be deemed to be In defaull on this
Bond 15 days sfer recels of an editional wrilten notice from Owaer {0
Surety dempnding that Surely perfocm s oblgations under ihis Bond,
and Owner shalt ba entitied 1o enfores any remedy avaliable to Ownar.
It Suely procests as provided in Patagraph 3.4, and Dwnet reluses
tha payment tendered or Suwrety has denled liabilty, in whale or in pad,
without furiher notice Owner shall be entitied to enforce eny remedy
gvallablg to Owner,

5. Aer Owmer has teminaled Contraclor's righl fo complete the
Contract, gnd |t Surety elec’s lo 8¢l under Parapraph 3.1, 9,2, or 3.3 above,
ihen the responsiblities of Suety o Owner shall nod be greater then those
of Contractor under the Contract, and the responsiblliies of Quwmer 10
Suraty shall nol ba grealer than those af Dwner under the Contracl, To the
limi of the emount of tvs Bond, but subject to commitment by Ownet of the
Balante of ihe Contract Price to mitipatlon of costa and damagas on the
Contract, Surety is obtigated without duplication for,

5.1 Tha responsiriives of Conlractor for correction of defectiva
Work ant complelion of the Contratt;

52  Addiionsl ieps!, design professionat, and delay costs resuting
from Contrectors Defeult, and resutting from the actions of o
failure Yo 2l of Sumty under' Paregraph 3; and

53 LUquidated damages, er ¥ no liquldaled demages are specified
in the Conracd, actual damapges caused by delayed
petformence of non-pedormance of Contractor.

6. Surety shail nol ba liable to Owner or others for obligstions of
Contrestor Ihat pre unelled to the Cordract, snd the Balance of the
Contract Prica shall nol be redused or set off on account of eny such
unrelated obligations, No right of aetion shall accrug on ihis Bond to any
person or entty piharthan Dwaar or its helrs, execulors, adminlstraioss, of
SUCCES3ONS.

7. Surety hareby walves notice of any change, Inciuding changes of ime,
lo Contracl or tp refaled subconbaets, purchese- orders, and olher
obiigations.

8. Any proceading, legal or equilabls, under this Bond may be lnstituled
i any court of compatan) jurisdiction In the locatlon in which the Work of
part of the Work is located, and shell be instituled wiihin two years afies
Contractor Default of witin tvwo years afier Conlracter ceasad working of
wilhin two years after Surety refuses or fails o perform its ohligations under
thig Bond, whichover occurs Tinst If the peovisions of thie paregreph are vold
or prohibited by iew, ths minimum perad of limiation svailable lo surelles
a3 a defense in the jurisdiction of the sult shall be applicabia,

9. Noticeto 8uret;'. Owner, or Contractor shall be malled of delivered 1o
the addrass shown on lha signalure pape.

10, Whnen this Bond has been fumished to comply with a slabsory
requirement In the fecztion where Lhe Conlract was to be petfommad, any
provision in this Bond conficilng with seid statulery requinement shall b8
deamed deleled herefom and provisions oondorming to such statutory
requirement shell be deemed incorporated hereln. The intent s that this
Bond shall ba construed a5 a statuloty bond and nat 8s 8 common law
bond.

11, Dgfinitions.

113  Balance of the Contract Price:  The toal amount payabie by
Crwhar to Confractor underrthe Contract after all proper
pdustmanls have been made, Including pliowsnce lo
Conirectr of any amounts recelved or {0 be received by
Cwner In seitlement of Msurance of other Clabns far damnges
to which Contracior Is enthied, reduced by all vilic and propar
paymanls mede to of on bahaW of Contractor undaer the
Contracl
Contrect  Thp ngreement between Owner and Contractor
identfied on the signatwe page, inchding el Contrac
Dotuments and changes thereto.

Conteacior Defayl:  Fatura of Comractor, which has naither
been remedied nor wabved, fo perform or otherwise 1o comply
wilh the {ams of the Contracd.

Owner Defoutt  Fellure of Qwner, which has nalther besn
remediad ror walved, 1o pay Contracior a6 reguired by the
Conlratd ot fo perfomm and complete or gtherwise comply with
the othestems thereof,

112

1.3

114

.

(FOR INFORMATION OMLY - Nama)
AGENT or BROKER:

OWNER'S REPRESENTATIVE:
Rueker & Mislke, he.,

04/17/09

00810-2

Parlormanca Bond



Bid Guaranty and |
Contract Bond WESTFIELD

~ L
(Section 153.57¢ and 3928.121 Ohio Revised Code) G RO U
Westfield Center, Ohip 44251-5001

“KNOW ALL PERSONS BY THESE PRESENTS, that we, the undersigned

as principal and Ohie Farmers Insurance Co. as sureties, are hereby held and firmty bound unio

as obligee in the penal sum of the dollar amount of the bid submitted by the principal to the obligee on o
undertake the project known as . The
penat sum referred to herein shall be the dollar amount of the principal’s bid to the obligee, incorporating any additive or deductive allernate bids
made by the principal on the date referred to above to the obligee, which are accepted by the obligee. Int no case shall the penal sum exceed the
amount of dollars.
(I the foregoing blank is not filled in, the penal sum will be the full amount of the principal’s bid, including aiternates. Allernatively, if the blank is
filled in, the amount stated must not be fess than the full amount of the bid including alternates, in dollars and cents. A percentage is not acceptabic,)
For the payment of the penal sum well and truly to be made, we hereby jointly and severally bind ourselves, our heits, executors, administrator,
SuCCessors, and assigns.

THE CONDITION OF THE ABOVE OBLIGATION IS SUCH, that whereas the above named principal has submitted 2 bid for

Now, therefore, if the obligee accepts the bid of the principal and the principal fails to enter into a proper contract in accordance with the bid,
pians, details, specifications, and bills of material; and in the event the principal pays to the cbligee the difference not to exceed ten per cent of the
penally hercof between the amount specificd in the bid and such larger amount for which the obligee may in good faith contract with the next lowest
bidder to perform the work covered by the bid; or in the event the obligee does not award the contract to the next lowest bidder and resubmits the
project for bidding, the principal pays 1o the cbligee the difference not 10 exceed ten per cent of the penalty hereof between the amount specified in
the bid, or the costs, in connection with the resubmission, of printing new contract documents, required advertising, and printing and mailing notices
to prospective bidders, whichever is less, then this obligation shall be nuli and void, otherwise to remain in full force and effect; if the obligee accepts
the bid of the principal and the principal within ten days afier the awarding of the contract enters into a propes contract in sccordance wilh the bid,
plans, details, specifications, and bills of material, which said contract is made a part of this bond the same as though set ferth herein;

Now aiso, if the said

shall well and faithfully do and perform the things agreed by

to be done and performed according to the temms of said contract; and shail pay all lawful claims of subcontractors, materials suppliers, and Iaborers,
for labor performed and materials furnished in the carrying forward, performing, or completing of said contract; we agreeing and assenting that this
undertaking shail be for the benefit of any materials suppliers or laborer having a just claim, as well as for the obligee herein; then this obligation
shall be void; otherwise the same shall remain in full force and effect; it being expressly undersicod and agreed that the liability of the surety for any
and all claims hereunder shall in no event exceed the penal amount of this obligation as herein stated.

The said surety hereby stipulates and agrees that no medifications, omission, or additions, in or to the terms of the said contract or in or to the
plans or specifications therefor shall in any wise affect the obligations of said surety on its bond”

Signed this day
PRINCIPAL: SURETY COMPANY ADDRESS:
BY: BOND DEPARTMENT
TITLE: OHIO FARMERS INSURANCE CO.
SURETY:OHIO FARMERS INSURANCE CO. P.O.BOX 5001, 1 PARK CIRCLE
BY: WESTFIELD CENTER, OHIO 44251-5001

,» Allorey-in-fact
SURETY AGENT'S ADDRESS:
AGENCY NAME:

STREET:

CITY, STATE, ZIP:

BD 5965 QF (11-01)




